IN  THE  MATTER  of  the  Ontario  Human  Rights  Code  R.S.O. 
1970,  C.318,  as  amended. 


AND  IN  THE  MATTER  of  the  Complaint  made  by  Mr.  Brett 
Bannerman  on  behalf  of  Miss  Debbie  Bazso  of  Waterford, 
Ontario,  alleging  discrimination  in  denial  of  accommo- 
dation, services  or  facilities  because  of  sex  by  the 
Ontario  Rural  Softball  Association,  Hickson,  Ontario. 


This  matter  having  been  heard  by  this  Board  of  Inquiry  on 
April  26  and  27,  1977,  pursuant  to  the  Appointment  by  the  Minister  of 
Labour,  the  Honourable  Bette  Stephenson,  dated  the  17th  day  of  January, 
1977,  in  the  presence  of  Counsel  for  the  Human  Rights  Commission  and 
the  Complainant,  Mr.   Brett  Bannerman,  and  Counsel  for  the  Respondent, 
the  Ontario  Rural  Softball  Association,  upon  hearing  read  the  Complaint 
and  the  evidence  adduced  and  what  was  alleged  by  Counsel: 


1.     It  is  ordered  that  the  Respondent  comply  with 
section  2(1)  (a)  and   (b)  of  the  Ontario  Human 
Rights  Code  and  cease  providing  sex-segregated 
divisional  softball  playoffs  for  children  aged 
11  years  and  under,  and  henceforth  provide 
integrated  playoff  competition  for  both  boys 
and  girls  within  this  age  group. 

DATED  this  ^  <f  '    day  of  May,  1977  . 


ORDER 


S.Nf  Lederman 
Chairman,   Board  of  Inquiry 


IN  THE  MATTER  of  the  Ontario  Human  Rights  Code  R.S.O. 
1970,  C.318,  as  amended. 

AND  IN  THE  MATTER  of  the  Complaint  made  by  Mr.  Brett 
Bannerman  on  behalf  of  Miss  Debbie  Bazso  of  Waterford, 
Ontario,  alleging  discrimination  in  denial  of  accommo- 
dation, services  or  facilities  because  of  sex  by  the 
Ontario  Rural  Softball  Association,  Hickson,  Ontario. 


Appearances 

R.W.  Cosman  -  Counsel  for  the  Ontario  Human  Rights 

Commission  and  the  Complainant 

W.L.  Hewson  -  Counsel  for  the  Respondent,  Ontario 

Rural  Softball  Association 


REASONS  FOR  DECISION 

In  the  summer  of  1976,  Debbie  Bazso  was  9  years  of  age  and  the 
only  girl  playing  on  the  Waterford  Squirt  All  Star  Softball  Team.  The 
nearest  all  girl  team  for  which  she  could  have  played  was  some  20  miles 
away  in  Springvale.     Instead,  she  successfully  qualified  for  the  local 
Waterford  team.     Out  of  52  boys  and  girls  aged  8-10  years  who  tried 
out  for  the  team,  she  was  one  of  the  thirteen  eventually  selected  to  play 
on  the  Waterford  team.     Tryouts  were  conducted  by  Mr.  Brett  Bannerman, 
who  as  a  coach  and  a  player  has  had  considerable  experience  in  baseball. 
Debbie  excelled  in  all  the  throwing,  catching  and  batting  tests  that 
were  administered.     In  fact,  she  appeared  to  be  the  best  qualified  to 
play  on  the  team.     The  Waterford  team,  so  constituted,  played  in  the 
Erie  Minor  Softball  League  in  which  it  attained  considerable  success. 
Mr.  Bannerman  and  the  team  were  naturally  desirous  of  participating 


-  2  - 


Association   (hereinafter  referred  to  as  O.R.S.A.). 

The  O.R.S.A.,  a  non-profit  incorporated  body,  organizes  playdowns 
for  boys'   teams  and  girls'   teams  at  different  age  levels  throughout  rural 
Ontario  to  establish  championships  for  various  regions  in  the  province  ac- 
cording to  population  size.     Acting  in  what  he  thought  was  compliance 
with  the  By-laws  of  the  O.R.S.A,,  Mr.  Bannerman  forwarded  13  O.R.S.A. 
players'   certificates  plus  a  covering  cheque  for  $5.50   (representing  50 
cents  per  player)   to  Mr.   R.  Aitchison  whom  he  believed  to  be  a  member  of 
the  Executive  of  the  O.R.S.A..     Among  these  certificates  was,  of  course, 
the  certificate  of  registration  of  Debbie  Bazso.    However,  the  latter  certi- 
ficate alone  was  returned  to  the  President  of  the  Waterford  Minor  Softball 
Association  with  the  designation  written  upon  it,   "cannot  play".  The 
certificate  was  sent  in  an  envelope  marked  with  a  return  address  as 
follows : 

"O.R.S.A. 

G.  Warden 
R.R.  #1 

Selkirk,  Ontario 

Sec.  Erie  Minor  Softball  Assoc." 

Mr.  Bannerman  was  naturally  upset  that  his  star  player  would  not  be 

allowed  to  participate  in  the  playdowns.     He  then,  by  letter  dated 

July  5,   1976  wrote  to  Mr.   Bob  McLaren,  President  of  the  O.R.S.A.  Here 

is  a  portion  of  what  was  said  in  that  letter: 

"This  summary  decision  by  your  Organization 
certainly  is  not  covered  by  any  rules  laid  out  in 
the  Constitution  of  the  Ontario  Rural  Softball 
Association.     Therefore,  it  is  our  opinion  that 
this  person  is  being  denied  the  right  to  play 
purely  on  the  basis  that  she  is  a  female. 
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We  are  enclosing  herewith  another  duly  signed 
O.R.S.A.  playing  certificate  together  with  the  re- 
quired 50  cents  and  ask  that  she  immediately  be 
reinstated  as  being  eligible  to  play  for  the  Waterford 
Squirt  All  Stars  in  both  the  Erie  Minor  Softball 
League  and  the  O.R.S.A.  playdovms  this  year.  ... 

We  trust  that  you  will  reconsider  your  decision 
regarding  this  player  and  we  await  your  prompt  reply." 

Copies  of  this  letter  were  sent  to  various  people  including  Mr.  James 

Hartnett,  Secretary  of  the  O.R.S.A.     On  July  10,  1976,  Mr.  Bannerman 

received  a  letter  from  the  Secretary  of  the  O.R.S.A.  and  it  is  reproduced 

in  full  as  follows: 

f 

"The  board  of  the  O.R.S.A.   is  the  only  ball 
organization  that  supplies  both  girls  ball  and 
boys  ball  to  rural  areas  of  Ontario  and  as  there  is 
a  age  group  for  girls  and  one  for  boys  no  girls  are 
allowed  to  play  with  boys  teams  in  our  league  or  any 
other  organized  league  that  is  a  member  of  the 
Ontario  Softball  Council. 

As  for  the  Erie  League  if  they  also  wish  to 
stand  behind  the  rules  which  I  think  they  will 
get  busy  and  have  your  girls  play  where  they  should 
and  boys  where  they  belong  or  you  come  and  change 
all  our  rules  to  mixed  ball  and  see  how  soon  it 
falls  on  its  face.     There  was  no  certificate  nor  50^ 
in  my  letter. " 

Notwithstanding  this  letter,  Mr.  Bannerman  took  his  team  into 
the  first  playdowns  of  the  "Squirt  Boys'  A"    division  against  a  team  from 
Caledonia.     The  playdown  series  against  Caledonia  was  to  be  the  best  two 
out  of  three.     Two  games  were  played,  each  team  winning  one  game.  Protests 
were  lodged  by  the  Caledonia  team  with  respect  to  both  games  on  the  ground 
that  Waterford  was  using  Debbie  Bazso  as  an  unsigned  player  not  qualified 
to  play  because  of  her  sex.     On  July  29,  1976  Mr.  HartneLt  wrote  to  Mr. 
Bannerman  informing  him  of  the  protest  and  indicating  in  the  letter  that 
the  Protest  Committee  of   the  Board  had  voted  the  disqualification  of  the 
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Waterford  team.     As  a  result,  the  third  game  in  the  playdown  was  never 
played.     Interestingly  enough,  the  protest  lodged  by  the  Caledonia  team 
emanated  from  its  coach,  Jean  Smith,  who  is  female. 

It  was  submitted  by  counsel  for  the  Commission  and  the  Complainant 
that  this  action  on  the  part  of  the  O.R.S.A.,  was  in  contravention  of  the 
Ontario  Human  Rights  Code,   section  2(1) (a)   and   (b)  which  read     as  follows: 


2.     (1)     No  person,  directly  or  indirectly,  alone  or 
with  another,  by  himself  or  by  the  interposition  of 
another,  shall, 

(a)  deny  to  any  person  or  class  of  persons 
the  accommodation,  services  or  facilities 
available  in  any  place  to  which  the  public 
is  customarily  admitted;  or 

(b)  discriminate  against  any  person  or  class  of 
persons  with  respect  to  the  accommodation, 
services  or  facilities  available  in  any 
place  to  which  the  public  is  customarily 
admitted , 

because  of  the  race,  creed,  colour,   sex,  marital  status, 
nationality,  ancestry  or  place  of  origin  of  such  person 
or  class  of  persons  or  of  any  other  person  or  class  of 
persons . 

Counsel  for  the  Respondent  raised  a  number  of  defences. 
They  include:     (1)     that  Debbie  Bazso  was  denied   the  right  to  play  in  the 
O.R.S.A.  playdowns  not  because  of  her  sex  at  all  but  because  of  the  fact 
that  her  playing  certificate  was  tendered  to  the  O.R.S.A.  late;   (2)  that 
even  had  Debbie  Bazso  been  refused  the  right  to  play  because  of  her  sex, 
it  did  not  amount  to  a  contravention  of  section  2(1)  (a)  or   (b) ;   (3)  even 
if  there  had  been  a  contravention  of  the  aforementioned  section,  the 
exception  enunciated  in  section  2(2)  applied;    (A)  fairness  of  competition 
would  be  effectively  destroyed  if  mixed  Softball  were  permitted  at  all 
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age  levels. 

These  issues  will  be  examined  in  order. 

1)     Failure  to  Submit  Debbie  Bazso's  Playing  Certificate  Before 
the  Prescribed  Deadline  and  other  Deficiencies. 

As  to  what  I  think  may  fairly  be  called  the  technical  defence,  the 
O.R.S.A.  takes  the  position  that  it  turned  down  Debbie  Bazso's  application  to 
play  in  the  "Squirt  Boys  A"  Finals  because  it  was  submitted  late;  that  it  did 
not  contain  the  signature  of  the  Erie  League  Secretary;  and  that  it  was  sub- 
mitted on  a  boy's  blue  card  rather  than  on  a  girl's  pink  card. 

Mr.  Harnett  who  gave  evidence  on  behalf  of  the  Respondent,  testified 
that  the  O.R.S.A.  did  not* receive  Debbie  Bazso's  application  or  50^  before 
July  1st,  1976,  although  Mr.  McLaren,  the  then  President  of  the  O.R.S.A.  did 
receive  the  application  and  the  requisite  payment  accompanying  Mr.  Bannerman's 
letter  of  July  5,  1976.     By-law  1(d)  of  the  O.R.S.A.  Constitution  clearly 
spells  out: 

"All  affiliations  together  with  league  and  players 
fees,  with  certificates  fully  signed,  and  correct 
mailing  address  must  be  in  the  O.R.S.A.  Secretary's 
office  by  July  1st  of  the  current  year." 

Because  of  the  late  receipt  of  the  application  and  because  the  playing  certifi- 
cate did  not  contain  tlie  signature  of  the  Erie  League  Secretary,  it  was  said 
that  Debbie  Bazso  was  denied  the  right  to  compete  in  the  playdowns.  Mr. 
Hartnett  explained  that  the  O.R.S.A.  takes  a  very  strict  view  of  the  termination 
date  for  receipt  of  applications  because  the  Executive  who  provide  their  services 
voluntarily  must  face  exact  deadlines  to  prepare  the  schedule  of  games.  They 
must  take  into  account  the  large  distances  to  be  travelled  by  the  teams  and 
the  need  to  complete  all  the  playdowns  before  school  resumes  in  September. 
Therefore,  immediately  after  the  July  1st  deadline,   the  Executive  sets  about 
its  task  to  establish  the  schedule  of  games  between  the  various  rural  centres, 
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Co  publish  the  list  of  games  and  distribute  it  among  all  those  concerned 
in  rural  Ontario.     To  emphasize  the  strictness  with  which  this  rule  is 
adhered  to,  a  Mr.  Lloyd  Harrigan,  the  coach  of  a  team  from  Flamboro ,  Ontario, 
testified  that  he  had  mailed  certificates  off  to  Mr.  Hartnett  on  or  about 
June  29th  or  30th,  1976  but  because  they  did  not  arrive  before  the  July  1st 
deadline,  his  team  was  rejected  and  could  not  participate  in  the  playdowns. 

Although  there  was  evidence  that  Mr.  Bannerman,  by  letter  dated 
July  19,  1976,  had  submitted  the  certificates  of  his  13  players  to  Mr.  Bob 
Aitchison,  Mr.  Hartnett  testified  that  Mr.  Aitchison  was  not  an  officer  of 
the  O.R.S.A.  but  rather  an  officer  of  the  Erie  League  and  insisted  that  the 
first  time  the  O.R.S.A.   ever  received  formal  submission  of  the  application 
with  respect  to  Debbie  Bazso  was  in  the  letter  to  Mr.   Bob  McLaren  dated 
July  5,  1976. 

On  close  analysis,   the  O.R.S.A. 's  reliance  upon  this  technical 
deficiency  cannot  be  very  earnest.     For  one  thing,  when  the  matter  came  to 
Mr.  Hartnett's  attention,  he  wrote  a  very  strong  letter  dated  July  10,  1976 
to  Mr.  Bannerman  (reproduced  in  full  earlier  in  these  Reasons)  wherein  he 
said : 

".    .   .no  girls  are  allowed  to  play  with  boys  teams 
in  our  league  or  any  other  organized  league  that  is 
a  member  of  the  Ontario  Softball  Council. 

As  for  the  Erie  League  if  they  also  wish  to  stand 
behind  the  rules,  which  I  think  they  will,  get  busy 
and  have  your  girls  play  where  they  should  and  boys 
where  they  belong  or  you  come  and  change  all  our 
rules  to  mixed  ball  and  see  how  soon  it  falls  on  its 
face." 

As  an  afterthought  there  appears  the  final  sentence  in  the  letter:  "There 
was  no  certificate  nor  50cl  in  my  letter."    Apparently  this  was  a  reference 
to  the  fact  that  Hartnett  received  a  copy  of  Bannerman's  letter  to  McLaren 
witliout   the  enclosures   that  accompanied   the  original.     It   is  interesting 
lo   note   Lli.iL   Mr.        r  I  in*  L  I  '  s    Irllor  con  La  i  iis  no   lercriMirc  wli.i  t  sue  v(M-   to  tlic 
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late  submission  of  Debbie  Bazso's  application  nor  to  any  of  the  other 
alleged  deficiencies  in  the  application.     One  would  have  thought  that 
if  there  was  such  a  serious  breach  of  the  O.R.S.A.   By-Laws  then  clear 
reference  would  have  been  made  to  it  in  Mr.  Hartnett's  letter.  Instead, 
the  concern  is  over  the  danger  of  mixed  baseball. 

A  more  telling  point  against  Mr.  Hartnett's  technical  position 
is  that  insistence  upon  the  July  1  deadline  would  not  satisfy  the  rationale 
for  the  rule  in  the  case  of  Debbie  Bazso.     Mr.  Hartnett,  in  his  examina- 
tion-in-chief said  that  one  of  the  important  functions  performed  by  the 
O.R.S.A.  was  the  scheduling  of  games  and  therefore,  it  was  essential  to 
know  which  .teams  were  eligible  to  play  in  the  playdowns  as  of  July  1st. 
In  the  instant  case,  the  certificates  of  the  other  Waterford  players  were 
submitted  in  time  and,   therefore,   the  Waterford  team  qualified.  According- 
ly,  in  structuring  the  schedule  for  the  1976  season,   the  O.R.S.A.  was  aware 
that  the  Waterford  team  was  going  to  compete  in  the  playdowns.     The  fact 
that  a  single  player  may  have  turned  in  his  or  her  certificate  a  few  days 
late  would  not  affect  the  organization  of  the  schedule.     This  situation 
is  therefore  clearly  distinguishable  from  the  late  submission  of  the  team 
entry  by  Mr.   Harrigan.     Consequently,  one  can  see  no  justification  for  Mr. 
Hartnett's  adherence  to  a  July  1  deadline  in  connection  with  Debbie  Bazso. 

Furthermore,  there  is  some  question  as  to  whether  the  deadline 
was  missed  by  Mr.   Bannerman  in  submitting  the  certificates.     It  will  be 
remembered  that  on  June  19,  1976,  Bannerman  delivered  13  certificates 
(including  that  of  Debbie  Bazso)  to  Mr.  Aitchison,  whom  Bannerman  thought 
was  a  member  of  the  O.R.S.A.  Executive.     In  fact,  Aitchison  was  Divisional 
Secretary  of  Lhc  Eric  League  and  at  the  time  held  no  office  with  the  O.R.S.A. 
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Aitchison,  however,  turned  13  certificates  over  to  a  Mr.  Vardell,  12  of 
which  were  then  sent  to  Mr.  Hartnett.     Mr.  Wardell  returned  the  one 
certificate  of  Debbie  Bazso  to  the  Waterford  Minor  Softball  Association 
and  that  certificate  was  eventually  returned  to  Mr.  Bannerman.  Endorsed 
on  that  certificate  was  the  phrase, "cannot  play".     The  obvious  inference 
to  be  drawn  from  that  notation  was  that  Debbie  Bazso 's  certificate  was 
rejected  because  she  was  a  girl.     Counsel  for  the  Respondent  took  the 
position  that  Mr.  Wardell  and  Mr.  Aitchison  did  not  act  in  any  representative 
capacity  on  behalf  of  the  O.R.S.A.  and  therefore,   it  cannot  be  said  that 
Debbie  Bazso 's  certificate  was  either  tendered  to  the  O.R.S.A.  before  the 
deadline  in  accordance  with  the  Constitution  or  that  she  was  denied  the 

■m 

right  to  play  baseball  because  of  her  sex.     It  is  noteworthy  that  the 
envelope  in  which  Debbie  Bazso 's  certificate  was  returned  to  the  Waterford 
Minor  Softball  Association  bore  a  return  designation  of  O.R.S.A..     In  his 
testimony,  Mr.  Hartnett  indicated  that  Mr.  Wardell  became  a  member  of  the 
O.R.S.A.  Board  sometime  in  1976.     When  pressed,  he  thought  in  fact  that 
Mr.  Wardell  was  a  member  of  the  Executive  at  the  time  that  the  Waterford 
team  certificates  were  submitted  to  the  O.R.S.A.     In  any  event,  it  would 
appear  that  at  the  material  time,  Mr.  Wardell  was  in  fact  wearing  two 
hats,  one  as  Secretary  of  the  Erie  Minor  Softball  Association  and  the  other 
as  a  representative  of  the  O.R.S.A..     Whatever  his  actual  capacity  at  the  time, 
the  remaining  12  certificates  which  were  in  either  Aitchison's  or  Wardell's 
hands  found  their  way  into  Mr.  Hartnett 's  possession  prior  to  the  deadline. 
If  these  gentlemen  or  one  of  them  served  as  agent  of  the  O.R.S.A.   for  this 
purpose,  they,  or  one  of  them,  similarly  acted  as  agent  of  the  O.R.S.A.  in 
returning  Debbie  Bazso's  certificate.    Accordingly,  it  follows  that,  in 
fact,  Debbie  Bazso's  certificate  was  submitted  within  the  time  prescribed 
by  the  Constitution. 
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Moreover,  it  is  most  unusual  that  Mr.  Hartnett  would  govern 
himself  so  strictly  by  the  letter  of  the  rule  for  submission  of  players' 
certificates  and  fees  and  yet  be  so  casual  about  the  processing  of  a 
protest  lodged  in  the  course  of  a  playoff  game.     By-Law  VI  lays  down  a 
detailed  procedure  for  the  lodging  and  resolution  of  protests  as  follows: 

(a)  Protests  arising  out  of  Association  Playoff  games 
must  be  made  by  Registered  Mail  to  O.R.S.A.  Secretary 
and  postmarked  within  48  hours  of  the  completion  of 
the  game,  in  form  of  an  affidavit  signed  by  the  Manager 
and  Secretary  of  the  Club  and  sworn  before  a  Notary 
Public  or  Justice  of  the  Peace,  and  accompanied  by  a 
fee  of  $50. 

(b)  A  Copy  of  the  Protest  must  be  forwarded  by  the 
Protesting  Club,  at  the  same  time  by  Registered  Mail, 
to  the  Club  protested  against.     The  club  protested 
against  must  mail  by  Registered  Mail  and  postmarked 
within  48  hours  after  receiving  such  notice  a  similar 
form  of  defence  accompanied  by  a  fee  of  $50.  A 
registered  letter  of  defence  'must  also  be  sent  to  the 
protesting  club. 

After  the  Waterford  and  Caledonia  match,   the  Caledonia  team  lodged  a  protest 
in  each  of  the  two  games  that  were  played.     These  protests  were  given  ef- 
fect to  by  the  O.R.S.A..     By  letter  dated  July  29,  1976  from  Hartnett  to 
Bannerman,  the  Waterford  team  was  notified  of  its  disqualification  from 
further  playoff  competition  because  of  its  use  of  an  unsigned  player. 

Hartnett,  in  his  evidence,  conceded  that  he  did  not  receive 
either  of  the  Caledonia  protests  by  registered  mail.     Nor  did  he  receive 
the  sum  of  $50.00.     Nor  did  he  send  the  protests  by  registered  mail  to 
the  people  specified  in  By-Law  VI.  He  stated  that  he  received  the  protests 
over  the  telephone.     Asked  why  he  did  not   follow  precisely  the  rules  set  out 
in  the  By-Law,  he  responded  that  the  Elxecutive  is  made  up  of  volunteers 
and  it  would  be  impossible  to  have  them  meet  the  specific  time  requirements 
laid  down  in  the  By-Law.     It  is  hard  to  reconcile  the  arbitrariness  by  which 
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Hartnect  invokes  By-law  I  in  Debbie  Bazso ' s  case  and  his  lack  of  concern  in 
abiding  by  the  rules  laid  down  in  By-law  VI. 

The  other  alleged  deficiencies  in  Debbie  Bazso 's  application 
border  on  the  frivolous  and  were  not  seriously  pressed. 

For  all  of  these  reasons,  the  contention  by  the  O.R.S.A.  that 
Debbie  Bazso  was  refused  the  right  to  play  merely  because  of  a  procedural 
non-compliance  with  the  rules  is  transparent.     The  circumstances  demonstrate 
that  this  defence  was  more  of  an  afterthought  than  the  original  reason  for 
declining  to  accept  her  certificate.     The  motivating  reason  is  that  con- 
tained in  Hartnett's  letter  of  July  19,  1976,  wherein  he  instructs  Bannerman 
"...  your  girls  play  where  they  should  and  the  boys  where  they  belong."  The 
protest    raised  in  the  O.R.S.A.  playdowns  with  respect  to  the  Waterford  team 
is  recorded  in  the  Financial  and  Official's  Report   (Exhibit  19)  as  follows: 

"This  game  will  be  played  under  protest  because  of 
an  unsigned  player  named  Debbie  Bazso.  O.R.S.A. 
refused  to  sign  her  certificate  because  the  player 
was  a  girl." 

It  was  in  response  to  this  protest  that  Hartnett  wrote  Bannerman 
by  letter  dated  July  29,  1976  disqualifying  the  Waterford  team  for  using 
an  unsigned  player  in  the  Squirt  Boy's  Playoffs.     In  fact,  at  an  earlier 
time  when  Bannerman  learned  of  the  fact  that  Debbie  Bazso's  certificate 
was  returned  unsigned,  he  placed  the  issue  squarely  before  the  O.R.S.A. 
in  a  letter  dated  July  5,  1976  wherein  he  expressly  accused  the  O.R.S.A. 
of  denying  Debbie  Bazso  the  right  to  play  baseball  purely  on  the  basis  that 
she  was  a  female.     The  responding  letter  of  July  10,  1976  by  Hartnett  took 
no  issue  with  this  position  but  only  warned  that  co-educational  teams 
would  spell  the  ruin  of  softball.     Unquestionably,   therefore,  Debbie  Bazso 
was  refused  the  right  to  play  in  the  O.R.S.A.  playdowns  merely  because  she 
was  female. 


-  11  - 

« 

2)     Does  the  Conduct  of  the  O.R.S.A.  Through  Its  Represenatives 
Amount  to  a  Contravention  of  Section  2(1)  (a)  or  (b)? 

Applicability  of  sections  2(1)  (a)  and   (b) ,  upon  which  this  Complaint 
is  founded,  depends  upon  nice  questions  of  interpretation.     Did  the  conduct 
of  the  O.R.S.A.  amount  to  a  denial  of  or  discrimination  with  respect  to 
"services  or  facilities  available  in  any  place  to  which  the  public  is  custom- 
arily admitted?"    The  words  "services  or  facilities"  are  not  defined  in  the 
Code  but  should  be  given  their  ordinary  and  natural  meaning.     "Services"  refer 
to  the  action  of  serving,  helping  or  benefitting ,  or  to  any  conduct  tending 
to  the  welfare  or  advantage  of  another;  "facilities"  include  opportunities, 
favourable  conditions  for  the  easier  performance  of  any  action  (See  Oxford 
English  Dictionary,  1971  edition).    As  Lord  Denning  said  in  Race  Relations 
Board  v.  Applin  et  al.   [1973]  2  All  E.R.  1190  at  1198,  affirmed  [1974]  2 
All  E.R.  73,  they 

"are  very  wide  words  and  it's  not  helpful  to  consider 
their  meaning  in  isolation  from  'the  public  or  a  section 
of  the  public'    (the  phrase  appearing  in  s.2(l)  of  the 
English  Race  Relations  Act,  1968),   to  which  they  have 
to  be  provided.     These  last  words  are  words  of  limitation." 

In  the  Ontario  context,  "services  or  facilities"  therefore,  should  be  read 
together  with  "available  in  any  place  to  which  the  public  is  customarily  ad- 
mitted".    Consequently,  if  a  particular  form  of  activity  is  sufficiently  domestic 
or  private  it  will  be  outside  the  scope  of  this  provision.     The  test  of  whether 
someone  is  providing  services  or  facilities  available  in  any  place  to  which  the 
public  is  customarily  admitted  is  one  of  fact  and  degree.     The  fact  that  the 
public  at  large  has  not  been  customarily  admitted  only  because  of  a  dis- 
criminatory practice  does  not  make  the  section  inoperative.     Tlje  question 
in  every  case  is  whether  those  in  control  of  the  means  of  access  to  the 
particular  services  or  facilities  exercise  sufficient  discretion  as  to  selectioi; 
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qualification  and  exclusion  (on  a  basis  other  than  sex)  in  relation  to 
people  whom  they  allow  access  to  the  services  or  facilities,  so  as 
to  take  such  people  out  of  the  category  of  "public".  Obviously,  the 
process  of  selection,  qualification  and  exclusion  must  be  based  on 
some  criteria  other  than  race,  creed,  colour,  sex,  marital  status, 
nationality,  ancestry  or  place  of  origin,  for,  to  argue  otherwise, 
would  render  the  legislation  nugatory. 

What  "services  or  facilities"  are  provided  by  the  O.R.S.A.? 
Its  objects  contained  in  Article  III  of  its  Constitution  are  stated  to 
be  as  follows :  ' 

(a)  To  foster  and  organize  Softball  and  community 
spirit  in  Rural  Districts. 

(b)  To  Provide  Softball  for  Rural  Areas,  also 
institute  and  regulate  competition  for  O.R.S.A. 
Trophies . 

(c)  As  one  of  the  members  of  the  Ontario  Softball 
Council,  we  help  make  Softball  available  and 
competitive  for  communities  in  rural  areas. 

Translating  the  objects  into  practical  terms,  the  O.R.S.A.  provides  an 

organized  means  by  which  boys '   teams  and  girls'   teams  from  different 

rural  centres  in  Ontario  are  able  to  separately  compete  in  playoffs 

for  various  trophies  and  championships.     In  order  to  accomplish  this, 

the  O.R.S.A.  draws  up  schedules  among  the  different  centres  for  competition 

during  July  and  August.     The  O.R.S.A.   is  made  up  of  volunteers  and  is  funded 

to  the  extent  of  approximately  $1,300  from  the  provincial  government.  In 

addition,   the  O.R.S.A.  also  conducts  some  coaching  clinics  and  training 

sessions  for  umpires.     The  services  in  question  here  are  said  to  be  the 

org.in  i/.i  I  loii  of  ch,iiiipJ<)ii:;hip  compel  i.L  I<mi  which  is  o\icn  to  nny  loap.uo  or 

association  in  rural  Ontario  which  complies  with  the  requirements  of  the 
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O.R.S.A.  Constitution.     Accordingly,  so  long  as  the  league  and  the  players 
on  various  teams  submit  the  requisite  certificates  and  fees,  then  permission 
is  granted  to  participate  in  the  playdowns  as  organized  by  the  O.R.S.A.. 
Although  access  to  these  services  is  limited  by  these  requirements,  by  age 
qualifications,  and  by  population  size  with  respect  to  particular  divisions, 
such  services  are  available  to  the  public  at  large  falling  within  those  re- 
quirements and  therefore  the  services  are  provided  in  a  "place  to  which  the 
public  is  customarily  admitted."    The   'public'  nature  of  these  services  is 
further  emphasized  by  the  fact  that  the  O.R.S.A.  receives  government  funding 
for  its-  work  and  that  the  Regional  Municipalities  make  available  public 
facilities  for  the  O.R.S.A.  playdowns. 

The  "place"  to  which  the  public  is  customarily  admitted,  in 
the  case  of  O.R.S.A.  softball  is  obviously  the  various  ballfields  on 
which  playoff  games  are  played. 

There  is  nothing  in  the  Ontario  Human  Rights  Code  or  its  under- 
lying purposes  to  allow  a  Board  to  find  that  what  would  otherwise  be  a 
"place  to  which  the  public  is  customarily  admitted"  is  any  the  less  so 
because  its  sponsorship  and  management  is  by  a  non-profit  organization 
rather  than  a  commercial  enterprise  or  because  it  does  not  have  exclusive 
use  or  possession  of  the  site  of  its  operations. 

Section  10  of  the  Interpretations  Act,  R.S.O.  1970,  c.225  directs 
that  such  legislation  should  "receive  such  fair,  large  and  liberal  construc- 
tion and   interpretation  as  will  best   insure   the  attainment  of  the  object 
of  the  Act  according  Lo  its  true  Intent,  menning  and  spirits,"  Thus, 
in  nil   rcsports,  .s.2(l)  of  the  Code  applies  to  the  services  provided 
by  the  O.R.S.A. 


3)       Does  the  Statutory  Exception  Set  Out  in  Section  2(2)  Apply? 

The  R^espondent ,  in  justification  of  its  action,  relied  heavily 

upon  the  public  decency  defence  contained  in  section  2(2)  of  the  Ontario 

Human  Rights  Code  which  reads  as  follows: 

(2)     Subsection  1  does  not  apply  to  prevent  the  barring 
of  any  person  because  of  the  sex  of  such  person  from  any 
accommodation,  services  or  facilities  upon  the  ground 
of  public  decency. 

The  ordinary  meaning  of  "public  decency"  suggests  a  legislative 
intent  that  services  or  facilities,  which  might  to  a  significant  degree 
involve  at  times  an  occasion  for  breach  of  bodily  privacy,  could  reasonably 
be  confined  to  one  sex,  even  though  in  other    respects  classified  as  services 
or  facilities  available  in  a  place  to  which  the  public  is  customarily  ad- 
mitted.    On  the  narrow  factual  question  before  this  Board,   the  evidence 
is  conclusive  that  this  criterion  does  not  apply  to  O.R.S.A.  playdown 
activity  for  children  under  11  years  of  age,  since  changing  of  clothing 
for  play  invariably  takes  place  at  home  and  the  children  are  driven  to 
and  from  the  games  in  their  baseball  attire.     Thus  there  is  no  significant 
hazard  of  breach  of  bodily  privacy  in  the  context  of  bisexual  baseball. 
In  any  event,  where  there  is  only  one  locker  room  for  dressing  and  showering 
and  should  a  mixed  baseball  team  wish  to  avail  itself  of  this  facility, 
there  is  no  reason  why  the  boys  and  girls  could  not  dress  and  shower 
sequentially,  thereby  avoiding  any  risk  of  bodily  exposure  of  one  sex  to 
the  other. 

Therefore,  with  respect  to  this  Complaint,   Che  conclusion  is 
inescapable  that  there  has  been  an  act  of  discrimination  by  the  O.R.S.A. 
contrary  to  section  2(1)  (a)  and   (b)  of  the  Ontario  Human  Rights  Code 
without  attracting  any  saving  statutory  provision. 
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A )     Fairness  of  Competition  in  Athletics 

Notwithstanding  the  failure  of  the  statutory  defence,  is  there 
compliance  with  the  Ontario  Human  Rights  Code  if  the  O.R.S.A.  has  pro- 
vided and  made  available  to  various  segments  of  the  public  separate 
championship  competitions  for  boys  and  girls?      For  rural  centres  of  a 
population  of  less  than  5,000  and  for  children  of  under  11  years  of 
age,  the  O.R.S.A.  provides  competition  for  boys  in  the  "Squirt  A"  divi- 
sion and  competition  for  girls  in  the  "Lassie  Girls  A"  division.  Because 
Waterford  did  not  field  a  girls'   team,  Debbie  Bazso  could  not  obviously 
participate  in  the  "Lassie  Girls'  A"    'playoffs.     She  played  for  the  only 
team  in  town  -  a  boys'  team  -  which  would  otherwise  be  eligible  for  the 
"Squirt  A"  playoffs. 

In  denying  Debbie  Bazso  access  to  the  playdowns  in  which  her  town 
team  was  scheduled  to  play,  she  was  effectively  precluded  from  competing 
in  Softball  championship.     The  nearest  place  to  Debbie's  home  which  had  a 
girls'   team  was  Spr ingvale , some  twenty  miles  away.     There  was  not  readily 
accessible  transportation  between  Waterford  and  Springvale;  nor  did  the 
Bazso  family  have  a  car.     Moreover,  Debbie  Bazso  did  not  have  any  friends 
or  acquaintances  playing  softball  for  the  Springvale  team.     Although  per- 
mission may  be  granted  by  the  O.R.S.A.  Executive,   the  general  rule  in  its 
Constitution  frowns  upon  players  from  being  members  of  a  team  when  they 
live  in  a  radius  greater   than  7  miles  from  the  playing  field       (The  radius 
measured  from  Waterford  to  Springvale  is  9  miles). 

Miss  Abby  Hoffman,  a  prominent  Canadian  sports  figure,  gave  evi- 
dence on  behalf  of  the  Commission  and  the  Complainant.     In  addition  to  part- 
icipating with  distinction  in  athletics,  she  has  also  acted  as  a  sports 
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consultant  for  various  groups  and  in  that  capacity  has  surveyed  the  resources, 
facilities  and  programmes  available  for  women's  athletics  in  Ontario,  parti- 
cularly in  the  Toronto  area.     Her  testimonial  conclusion  was  that  the  op- 
portunities for  women  in  sport  were  inadequate  for  the  existing  demand.  She 
found  that  there  was  generally  a  discriminatory  attitude  towards  women's 
intensive  participation  in  athletics,  a  disproportionate  allocation  of  funds 
supporting  boys'  as  opposed  to  girls'   facilities,   that  the  time  alloted  to 
women's  athletics  was  far  less  and  the  quality  of  training  far  inferior  to 
that  given  to  boys.     Her  general  conclusion,  of  course,   is  underlined  in 
the  circumstances  of  the  present  case  in  that  no  girls'   team  was  available 
at  all  in  the  Waterford  area  which  would  allow  Debbie  Bazso  to  compete  in 
the  O.R.S.A.  playdowns. 

The  O.R.S.A.  claims  that  it  is  not  responsible  for  this  deficiency. 
It,  in  fact,  provides  divisional  competition  for  girls  of  Debbie  Bazso's 
age,  as  well  as  separate  boys'  competition.     The  problem  was  that  there 
was  no  girls'   team  entry  from  the  Waterford  area.     The  O.R.S.A.  says  this 
inadequacy  lies  at  the  local  level  and  not  within  its  organization. 

That  raises  the  fundamental  question.     Can  it  be  said  that  there 
is  a  violation  of  section  2(1)  (a)  or   (b)  of  the  Ontario  Human  Rights  Code 
when     the  Respondent  has  provided  segregated  services  for  males  and  females 
where  those  services,  although  separate,  are  equal?    Can  the  much  discredited 
phrase  in  American  race  relations,  "separate  but  equal"   (see  Brown  v.  Board 
of  Education   (195A)   347  U.S.  483,  which  categorically  rejected   this  doctrine 
as  a  basis  of  racial  separatism  which  first  was  advanced  in  Plessy  v.  Ferguson 
(1896)  163  U.S.  537),  be  justifiably  resurrected  in  respect  of  athletics? 


The  argument  favouring  segregated  but  equal  athletic  competition 
is  grounded  in  the  assumption  that  there  exist  significant  physiological 
differences  between  males  and  females  to  warrant  separate  competition. 
Professor  Ronald  Watson,  who  has  conducted  research  into  the  area  of 
bone  growth  in  young  males  and  who  teaches  courses  relating  to  physical 
activity  and  growth  of  children  and  adolescents  at  the  University  of  Western 
Ontario  testified  in  respect  of  comparative  muscular  strength,  motor  develop- 
ment and  bone  strength  in  boys  and  girls.     He  said  that  it  was  an  established 
fact  that  girls  at  ages  9  to  13  possess  a  more  general  systemic  physiologic 
maturation  than  males  of  comparable  age.     Girls  at  birth  possess  greater 
skeletal  maturity  than  boys  and  the  gap  between  the  sexes  increases  up  to 
the  pre-puberty  ages.     There  is  no  significant  difference  in  muscles  or 
muscle  cells  among  the  sexes  until  approximately  the  age  of  lA  when  males 
begin  to  show  a  greater  mass  of  muscles.     The  boys  become  stronger  than 
girls  because  their  muscles  have  more  fibres.     Consequently,  at  age  9, 
girls  may,  in  fact,  excel  in  sports  because  of  skeletal  structure  and 
maturation  advantage.     He  indicated,  however,  that  at  approximately 
ages  15  to  17,   females  would  become  inferior  because  of  the  more  rapid 
development  in  the  external  and  internal  skeletal  structure  of  males  and 
accordingly,   the  difference  in  athletic  ability  could  widen  sharply. 
Professor  Watson's  concern  was  expressed  in  terras  of  competitive  fairness 
and  said  that  if  there  were  mixed  athletics  at  age  9,   there  was  the  danger 
that  a  superior  maturated  female  could  dominate  the  game  and  conversely 
beyond  ages  14  or  15  there  would  be  the  danger  that  males  would  so  dominate 
tlic  game  so  as  to  effectively  destroy  meaningful  compcLiLion  [or  girls. 
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Professor  Watson  did  concede,  however,  that  it  is  difficult  to  translate  these 
general  theories  of  physiology  into  specific  application  because  even  within 
a  single  sex,  there  may  be  one  player  whose  physiological  and  ability  levels 
are  so  beyond  those  of  his  or  her  playmates  thereby  allowing  him  or  her  to 
completely  dominate  the  game  to  the  detriment  of  the  other  players.  Never- 
theless, he  thought  that  perhaps  the  best  way  of  dealing  with  the  problem 
is     to  permit  in  some  cases  only  segregated  competition  and  that  in  certain 
situations  mixed  competition  be  allowed. 

Another  concern  over  mixed  Softball  was  raised  by  Mrs.  Patricia 
Sparling,   the  corresponding  secretary  of  the  Provincial  Women's  Softball 
Association.     That  Association  organizes  and  conducts  softball  for  women 
of  various  ages.     Her  position,  and  indeed  the  position  of  her  organization, 
is  that  segregated  softball  should  continue.     In  candour,  she  said  that  her 
disquietude  was  not  so  much  with  the  9  year  old  level  but  with  the  ramifications 
that  may  be  felt  at   the  older  teenage  years  should  mixed  baseball  result. 
She  thought  that  integrated  softball  would  increase  the  possibility  of 
injury  in  older  girls.     She  feared  that  because  the  strength  of  men  at  the 
older  adolescent  levels  so  exceeds  that  of  females,  the  latter  would  be 
susceptible  to  serious  injuries  from  such  hazardous  situations  as  a 
wild  pitch  or  from  violent  contact  on  the  base  paths. 

Her  other  concern  related  to  the  question  of  fairness  of  competition. 
Although  the  case  at  hand  deals  with  the  question  of  a  girl  wishing  to  play 
in  divisional  competition  which  hitherto  has  been  solely  for  males,  Mrs. 
Sparling  worries  about  a  boy  playing  in  competition  whicli  up  until  the 
preaenL  lias  been  .solely  for  fcmnlc.s.     If  he  j^lnycd   the  position  of  pitcher 
facing  fcnuilc  hatters,  lie  would  tend  to  dominate  the  game. 
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Mrs.  Sparling's  fear  is  that  female  competition  will  in  effect 
be  eliminated.     She  thought  that  because  of  the  acknowledged  physiological 
differences  between  males  and  females,  many  boys  who  may  not  have  been 
good  enough  to  qualify  for  the  male  teams  could  easily  have  greater  ability 
than  many  girls  and  thus  qualify  for  the  girls'   teams  which  then 
would  become  male  dominated  and  eventually  turn  into  all  male  teams. 

Furthermore,  it  was  suggested  that  it  is  impossible  for  the  O.R.S.A. 
in  organizing  championship  playoffs  to  qualify  teams  on  the  basis  of  ability 
rather  than  its  present  system  of  sex  and  age  delineations  together  with 
population  size  of  the  rural  areas.     The  O.R.S.A.  is  comprised  of  volunteers 
and  it  would  be  a  virtually  impossible  task  to  conduct  competing  qualifying 
rounds  to  determine  who  is  eligible  to  enter  various  divisional  playoffs  solely 
on  the  basis  of  ability,  in  order  to  avoid  competition  among  mismatched  opponents. 

There  is  also  the  concern  that  if  playoffs  were  limited  to  teams  based 
on  ability  and  age  levels  solely,  many  girls  presently  competing  in  the  playoffs 
would  not  be  able  to  engage  in  them  because  many  of  the  teams  on  which  they 
play  would  not  qualify  for  such  competition.     The  result  would  be  fewer  girls 
participating  and  that  would  mean  a  net  loss  for  women  in  competition.     It  was 
suggested  that  segregation  of  activity  has  the  virtue,  therefore,  of  preserving 
opportunities  for  the  majority  of  girls. 

Of  course,  it  fails  to  accommodate  the  exceptional  female  athlete 
who  would  rather  compete  against  boys.     If  relegated  to  a  sex-separated  team. 
It  is  arguable  that  she  will  encounter  less  competition  and  receive  less  training 
than  her  ability  deserves.     So,  although  separate  but  equal  athletic  programmes 
may  afford  some  advantages,  they  also  tend  to  hold  back  the  very  able  and  quali- 
fied female  from  competing  at  the  upper  limits  of  the  particular  sport. 


-  20  - 

One  major  problem  facing  advocates  of    'separate  but  equal' 
athletic  programmes  is  the  fact  that  presently  there  is  no  legislative 
mandate  for  this  kind  of  segregation.     Unless  the  Legislature  conducts 

a  study  into  the  merit  and  necessity  of  segregated  athletics  and  concludes 
that  such  a  regime  is  beneficial  and  enacts  a  statutory  exception  to  section 
2(1)  of  the  Ontario  Human  Rights  Code,  there  does  not  appear  to  be  any 
justification  at  law  presently  for  conducting  such  programmes. 

There  are  some  common  objectives  in  the  development  of  all  sports 
programmes.     These  objectives  must  seek  to  provide  the  opportunity  to  ob- 
tain the  benefits  of  an  athletic  programme  for  as  many  individuals  as  possible, 
while  maintaining  a  challenging  level  of  competition  for  those  individuals. 
These  benefits  can  no  longer  be  reserved  for  male  athletes  only.     What  re- 
mains to  be  determined  is  the  best  programme  for  making  these  benefits  avail- 
able to  all  individuals,  male  and  female,  on  an  equitable  basis. 

There  are  problems  with  the  older  age  groups.     If  there  is  a  single 
league  or  even  a  number  of  competitive  decisions,  eligibility  to  which  is 
dependent  upon  ability  and  age  criteria  solely,   this  might  provide  a  right 
of  female  participation,  but  at  the  upper  age  levels,  might  result  in  only 
participation  by  exceptional  female  athletes  in  the  sport.     With  totally 
mixed  programmes,  males  and  females  will  be  eligible  for  all  teams  and  the 
predictable  result  in  the  older  adolescent  and  young  adulthood  years  is 
male  dominance  and  limited  female  participation. 

If  eligibility  of  teams  to  a  single  league  is  predicated  upon 
mandatory  sex  integration   (a  male-female  quota  system),   this  will  ensure 
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female  participation,  but  might  dilute  the  quality  of  competition. 

If  two  leagues  or  divisions,   segregated  by  sex  are  provided, 
as  is  presently  the  case  in  the  O.R.S.A.,  there  may  be  good  levels  of 
competition  and  participation  in  both,  but  it  prohibits  mixed  competition 
between  male  and  female  athletes  and  limits  the  sport  opportunity  for 
exceptional  athletes. 

None  of  these  alternatives  fully  effectuate  all  the  aims  of 
an  athletic  programme. 

It  was  suggested  by  Professor  Watson  that  the  best  solution 
might  include  elements  of  both  ability  and  sex  criteria  to  ensure  that 
all  the  objectives  of  athletic  competition  are  satisfied.     To  accomplish 
this  equitably,  a  tripartite  programme  would  have  to  be  established. 
One  prestige  competitive  decision  would  be  based  only  on  ability,  with 
no  sex  restrictions  on  eligibility , thereby  affording  the  very  best 
individuals  the  opportunity  to  compete  at  the  highest  level  of  excellence. 
It  would  be  an  optimum  situation  if  below  this  prestige  division  there 
were  other  divisions,  the  qualification  for  playing  in  which,  depended 
upon  proportionate  levels  of  ability.     In  this  way,   integrated  sport 
based  solely  on  individual  skill  would  thrive. 

But  an  overriding  problem  still  persists.     This  was  highlighted 
in  the  evidence  of  Miss  Abby  Hoffman  as  to  her  studies  wherein  she  con- 
cluded that  certain  age  groups  of  women  have  suffered  from  insufficient 
ntLcntion  nnd  rpKoiirccs  in  athletics.     Accordinply,  she   testified  that 
there  are  occasions  when  girls  require  sports  programmes  different  from 
men.     Because  of  past  inequities,  girls  require  more  sport  opportunities 
than  boys  today  in  order  to  attain  the  same  standards  of  ability.  Con- 
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sequently,   there  is  fear  that  if  only  integrated  sport    were  offered  there 
would  be  many  women  and  girls  who  would  be  effectively  precluded  from 
playing  among  such  teams  since  men  would  tend  to  win  the  positions  on 
the  teams  by  reason  of  their  more  developed  ability. 

In  order  to  meet  this  last  concern  and  to  ensure  maximum  part- 
icipation by  girls  and  women  in  sport,  additionally  there  should  be 
established  separate  girls'  and  boys'  divisions  to  allow  as  many  girls 
and  boys,  who  would  not  otherwise  qualify  for  play  in  the  prestige 
division,   to  participate  in  the  sport. 

The  cost  implications  would  have  to  be  taken  into  account  in 
determining  the  feasibility  of  such  a  three-division  programme. 

5)  Relief 

Whatever  the  problems  may  be  when  males  and  females  in  the 
upper  reaches  of  their  teenage  years  compete  in  integrated  baseball, 
the  evidence  is  clear  from  the  testimony  adduced  by  both  the  Commission 
and  Respondent  that  with  respect  to  the  age  level  in  question  in  this 
case,  -  11  years  or  under  -  the  girls  are  not  as  a  class,   subject  to  a 
materially  greater  hazard  of  injury  nor  are  they  so  physiologically 
different  from  boys  of  the  same  age  group  to  preclude  them  as  a  class 
from  competing  as  safely  and  successfully  as  boys  in  the  game.     In  fact, 
girls  may  possess  a  physical  advantage.     This  is  in  all  likelihood  equalized 
by  the  fact  that  most  boys  have  had  greater  experience  in  the  various  skills 
of  the  game. 

In  any  event,  Debbie  Bazso,  without  question,  possessed  the 
requisite  skills  and  indeed  appears  to  have  been  tlie  best  qualified 
player  on  the  Waterford  team.     Only  discriminatory  conduct,  contrary  to 
section  2(1)  (a)  and   (b)  of  the  Ontario  Human  Rights  Code  by  the  Respondent 
precluded  her  from  playing  in  the  championship  playdowns. 
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Therefore,   in  the  case  at  hand,  there  does  not  appear  to  be  any 
justification  in  law  or  in  the  different  physiology  of  the  sexes  to  -warrant 
the  maintenance  of  segregated  softball  for  children  younger  than  11  years 
of  age.     Accordingly,   the  O.R.S.A.  should  comply  with  the  wording  and  spirit 
of  section  2(1) (a)  and  (b)  of  the  Ontario  Human  Rights  Code  and  eliminate 
its  various  segregated  divisional  series  for  this  age  group.     Thus  there 
should  be  merger  of  the  "Squirt  Boys"  and  "Lassie  Girls"  divisions.  This 
new  championship  division  for  all  those  under  11  years  of  age,  regardless 
of  the  sex  make-up  of  the  teams,  would  allow  for  competition  among  inte- 
grated, and  all  boy  and  all  girl  teams.     A  uniform  system  of  rules  would 
have  to  be  implemented  for  this  new  division.     Similarly,   the   'Atom'  division 
which  is  presently  established  for  boys  only,  under  9  years  of  age,  should 
now  be  opened  to  integrated  teams  and  all  girl  teams  as  well. 

It  is  tempting  to  order  the  O.R.S.A.   to  generally  amend  its 
Constitution  to  desegregate  the  championship  series  at  the  higher  age 
levels  as  well  and  make  eligibility  open  to  any  team  of  individuals  on 
the  basis  of  ability  regardless  of  sex.     The  Board,  however,  prefers  to 
decide  this  case  on  the  narrow  ground  as  it  affects  Debbie  Bazso  and 
children  of  her  age.     That  was  the  sole  issue  set  out  in  the  Complaint  presented 
to  this  Board.     The  fundamental  policy  choice  as  it  affects  older  children  and 
adolescents  will  have  to  be  decided  in  a  more  appropriate  forum  charged  with 
that  responsibility  and  that  is:     Should  athletics  for  older  children  and 
adolescents  become  completely  integrated  thus  furthering  the  cause  of  in- 
creased female  equality  with  males  with  its  attendant  disadvantages  for  some 
females,  or  should  those  athletic  programmes  maintain  current  sex  stereotypes 
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which  also  entail  some  disadvantages  for  the  very  capable  female  athlete, 
or  should  some  compromise  between  these  extremes  be  adopted? 

Given  the  fact  that  the  action  of  the  O.R.S.A.   in  denying  Debbie 
Bazso  an  opportunity  to  play  in  the  1976  playoffs  was  not  the  type  of 
discriminatory  conduct  likely  to  create  significant  upset  or  anxiety,  I 
do  not  think  that  this  is  a  proper  case  for  awarding  compensatory  general 
damages,  sought  by  Commission  counsel,  to  assuage  any  speculative  humilia- 
tion or  insult  caused  to  Debbie  Bazso.     I  have  also  taken  into  account 
the  contentious  nature  of  the  issue  and  the  fact  that  members  of  the  O.R.S.A. 
have  acted  in  good  faith  in  making  Softball  playoff  competition  available 
to  girls  and  young  women  of  rural  Ontario  for  the  last  A5  years. 


Chairman,   Board  of  Inquiry 
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